
WOULD YOU LIKE A  
DISCHARGE WITH THAT PLAN?

ELEVENTH CIRCUIT RULES DISCHARGE NOT ON THE MENU 

FOR DEBTORS THAT WANT TO PAY MORTGAGE DIRECTLY
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On December 6, 2018, the Eleventh Circuit Court of Appeals decided the case of 
Dukes v. Suncoast Credit Union, a bankruptcy appeal from the Middle District of 
Florida. The Eleventh Circuit provided new guidance for mortgage creditors being 
paid through chapter 13 bankruptcy cases. Specifically, the Dukes case holds that 
although a discharge in Chapter 13 provides for a discharge of “all debts provided 
for by the plan,” a plan that states that a mortgage loan will be paid outside the 
plan, does not “provide for” that mortgage claim and therefore, does not result in 
a discharge of the mortgage at the end of the chapter 13 case.
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One of the goals of bankruptcy is 
to ensure debtors a “fresh start.” 
See Moses v. CashCall, Inc., 781 
F.3d 63 (4th Cir. 2015). Chapter 
13 of the Bankruptcy Code is an 
option for individual consumer 
debtors with regular income. 11 
U.S.C. § 109(g). Chapter 13 debt-

ors are given the opportunity to adjust their debts 
through the filing of a plan which provides debtors 
many options in reorganizing their debts. See 11 U.S.C. 
§§ 1321-1322. Upon completion of the plan, the Bank-
ruptcy Code provides that generally, “…the court shall 
grant the debtor a discharge of all debts provided for 
by the plan.” 11 U.S.C. § 1328(a). This relief is, of course, 
subject to certain conditions, exceptions, and limita-
tions. The clear language of § 1328(a) sets forth one 
such limitation, which is that the debt be “provided for 
by the plan." The Eleventh Circuit thoroughly chews 
this linguistic nugget in the Dukes case.

Upon filing Chapter 13 Bankruptcy in 2009, Dukes 
had two mortgage loans with Suncoast Schools Fed-
eral Credit Union. At the time of filing, she was cur-
rent on payments on both mortgages. The Debtor’s 
Chapter 13 Plan listed both Suncoast mortgage loans 
with the treatment as “paid directly to the Creditor.” 
The Plan confirmed without any objections. About a 
year into the case, the Debtor stopped making pay-
ments to Suncoast. The Debtor did make all her Chap-
ter 13 plan payments and she received a discharge 
in March 2012 and her case subsequently closed. Af-
ter the entry of the discharge, Suncoast foreclosed 
on the delinquent second mortgage and also sought 
a personal judgment against the debtor for the bal-
ance due on the first mortgage. Thereafter, Suncoast 
moved to reopen the Debtor’s bankruptcy case to seek 
a determination that the Debtor’s personal liability 
on the first mortgage had NOT been discharged. Both 
the bankruptcy court and the district court, on ap-
peal, found that the Debtor’s personal liability on the 
mortgage loan was not discharged.

In analyzing the issue, the Eleventh Circuit states 
that the Debtor intended to and had the right to pay 
the mortgage loans directly to Suncoast. The Court 
specifically reviewed the discharge language of 11 

U.S.C. § 1328(a) which provides that a Chapter 13 
discharge discharges “all debts provided for by the 
plan.” The Debtor argued that the first mortgage 
was discharged because the plan provided for it by 
stating that it would be paid outside the plan. The 
Eleventh Circuit disagreed with this argument find-
ing that the debtor “chose not to handle the Credit 
Union’s Debt through her bankruptcy.” The court 
relied upon the case of Rake v. Wade, 508 U.S. 464 
(1993), which interpreted the same phrase in the 
context of § 1325(a)(5). In Rake v. Wade, the Supreme 
Court defined “provided for” as meaning “’to make 
a provision for’ or to ‘stipulate to’ something in a 
plan.” Rake also distinguished between claims for 
“underlying debt and arrearages” holding that ar-
rearages to be cured under a chapter 13 plan are 
“provided for” because they are to be paid off within 
the life of the plan pursuant to certain repayment 
schedules. The Eleventh Circuit extracts from Rake 
that the high court “suggests that claims wholly 
governed by the original loan instruments—rath-
er than the terms of the bankruptcy plan—are not 
‘provided for by the plan’ in the sense Chapter 13 
contemplates.” Through this reasoning, claims that 
are provided to be paid directly to the creditor are 
not “provided for” by the plan.

The Eleventh Circuit also examined its interpreta-
tion of “provided for” in the context of the Chapter 13 
process as a whole. The Court noted that a Chapter 
13 plan cannot unilaterally deprive secured creditors 
of their rights and that to modify a secured credi-
tor’s claim, a plan must either (1) be accepted by the 
creditor, (2) provide that the secured creditor will re-
ceive the full value of the secured claim and that the 
creditor retain its security interest; or (3) surrender 
the collateral. The Court also cited § 1322(b)(2) which 
prohibits a plan from modifying “the rights of hold-
ers of . . . a claim secured only by a security interest 
in real property that is the debtor’s principal resi-
dence.” A debtor may use a plan to cure an arrearage 
on a home loan without violating this provision. § 
1322(b)(5). Such a plan treatment requires the debt-
or to maintain the ongoing contractual payments on 
the mortgage loan in addition to paying an amount 
necessary to cure the arrearage. At the conclusion of 
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The Eleventh Circuit 
extracts from Rake that 
the high court “suggests 
that claims wholly 
governed by the original 
loan instruments—rather 
than the terms of the 
bankruptcy plan—are not 
‘provided for by the plan’ 
in the sense Chapter 13 
contemplates."
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The Dukes decision 
is positive because it 
clarifies the issue of 
dischargeability of 
mortgage debt.  The key to 
the dischargeability puzzle 
is the maintenance of 
contractual payments.  
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such a plan, the loan would be contractually current, 
and the debtor would revert to paying only the on-
going contractual payments. The Code explicitly ex-
cepts long term debts cured through the plan from 
discharge. § 1328(a)(1).

The Court found that discharging long term mort-
gage debt would constitute an impermissible modifi-
cation of a mortgage creditor’s rights. As noted above, 
the Code clearly prohibits a plan from modifying “the 
rights of holders of . . . a claim secured only by a se-
curity interest in real property that is the debtor’s 
principal residence.” In so holding, the Court rejected 
the Debtor’s argument that the Credit Union’s failure 
to object to confirmation constituted consent to a dis-
charge. In reviewing this argument, the Court points 
out that nothing in the plan referenced any discharge 
of the debt, shortening of the maturity date of the loan 
or other modification of the plan. The Court further 
held that the Debtor must “pay the price if there is any 
ambiguity” in her plan’s terms. In other words, if the 
Debtor construed the plan to discharge this debt, the 
plan should have said as much.

The Court similarly rejected the Debtor’s argument 
that discharge of a debt was not a modification of the 
creditor’s rights. Removal of the right to pursue the 
balance owed in personam is a modification of the 
Creditor’s rights, because it was a right provided for 
under the original loan terms that the creditor would 
no longer be able to enforce.

The Dukes decision is positive because it clarifies 
the issue of dischargeability of mortgage debt. The 
key to the dischargeability puzzle is the maintenance 
of contractual payments. In a cure scenario, the debt-
or is still obliged to pay the ongoing contractual pay-
ments on long term debts. Similarly, in the pay direct 
scenario, the terms of the contract govern the ongoing 
contractual payment amounts. In either scenario, the 
ongoing payments are governed by the terms of the 
contract, not by the plan. Thus, the Courts reading of 
“provided for” as excluding mortgage loans paid di-
rectly harmonizes with the exception to discharge 
under § 1328(a)(1).

The most obvious takeaway from the Dukes opinion 
is that it preserves the rights of mortgage creditors 
to enforce the terms of the promissory note against 

a debtor after discharge. In this way, the ruling en-
sures creditors the benefit of their original bargain 
struck in the mortgage loan process. The ruling may 
come as a shock to bankruptcy debtors who think 
that completing chapter 13 absolved them of certain 
mortgage debts. However, the debtor’s expectation of a 
discharge may have been misplaced. As the Eleventh 
Circuit noted, it is paradoxical to expect a plan that 
essentially states nothing about a debtor’s mortgage 
payment to discharge that mortgage upon completion. 
The Court analogized this expectation as essentially 
wanting something (i.e., the discharge) for nothing 
(i.e., no change in treatment under the plan).

The Dukes decision also articulates good language 
for creditors dealing with ambiguous plan terms. 
First, Dukes clearly states that plan language should 
be construed against the Debtor as draftsman. The 
Court cites Fawcett v. United States (In re Fawcett), 758 
F.2d 588, 591 (11th Cir. 1985), stating: “[I]t is the debt-
or’s duty to put the creditor on notice by specifically 
detailing [the plan’s treatment of a creditor’s claim]. 
Failing this, the debtor as draftsman of the plan has 
to pay the price if there is any ambiguity about the 
meaning of the terms of the plan.”

In addition, Dukes indicates that ambiguous plan 
language should be harmonized, as much as possible, 
with the core principals of 1322:

the most obvious conclusion regarding the Cred-
it Union’s mortgage is that it was left unaltered 
by Debtor’s bankruptcy. Because the plan did not 
propose any modification—likely because Debtor 
could not do so under § 1322(b)(2) 2)—or stipulate 
to any terms about the Credit Union’s mortgage, 
the mortgage must, by default, have remained 
governed by the original loan instruments, and 
thus was not “provided for” by the plan.

In other words, when a plan is silent about a term, 
a mortgage creditor may reasonably conclude that 
their claim is not being modified because modifica-
tion is not permitted. Creditors should not take this to 
mean that ambiguous plan terms should not be ad-
dressed prior to confirmation. Rather, this language 
is backup in the event that a creditor ends up in liti-
gation even though it reasonably relied upon the an-
timodification clause to protect its rights. 
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